Commentary will identify some institutional constraints, social circumstances, and intellectual developments that may have contributed to the Court's inconstant performance.
The Court evidenced its wavering in teachings like these:
-Denying a divorce to a person who is too poor to pay a filing fee violates the due process clause, 1 4 but requiring a filing fee before permitting an indigent to go bankrupt is consistent with due process. 15 -Requiring a moment of silence for meditation or prayer in the public schools violates the first amendment's establishment clause, 16 but a city may erect a public creche without violating this clause.
17
-A trial judge's refusal to question prospective jurors about their possible racial prejudice violates the due process clause when the defendant is a black civil rights worker charged with a drug offense,' 8 but the omission of questions concerning racial prejudice is permissible when the defendant is a black charged with robbing, assaulting, and attempting to murder a white security guard.19 -Sentencing a person to life imprisonment for obtaining $120. 75 by false pretenses does not violate the cruel and unusual punishment clause when this person previously has been convicted of fraudulent use of a credit card and of passing a forged check. 20 Imposing a life sentence upon the writer of a fraudulent $ioo check who had previously been convicted of six felonies including three burglaries, however, does violate the cruel and unusual punishment clause when this offender must rely on executive clemency rather than parole to obtain mitigation of his punishment.
2 '
-When the issue arises under the equal protection clause, the use of express racial quotas to benefit minorities discriminates impermissibly against whites. 22 When the issue arises under a federal employment discrimination statute, however, the use of express racial quotas is permissible. 19 See Ristaino v. Ross, 424 U.S. 589 (1976) . Questioning about racial prejudice is required, however, when a black defendant accused of an interracial crime faces a possible death sentence.
See Turner v. Murray, io6 S. Ct. 1683, x688 (x986 -A state may cast upon a murder defendant the burden of proving self-defense by a preponderance of the evidence if the state has defined murder as the deliberate, premeditated, and willful killing of a human being. 24 The state may not cast this burden upon the defendant if it has defined murder as the deliberate, premeditated and unlawful killing of a human being.
25
-The due process clause requires the government to provide hearings before terminating general welfare assistance 26 but not before terminating disability benefits under the Social Security Act. -Some criminal cases are so serious that defendants have a right to jury trial but no right to counsel; others are so serious that defendants have a right to counsel but no right to jury trial.
28
-Statutes outlawing abortion prior to the third trimester of pregnancy violate an implied constitutional right to privacy, 29 but statutes outlawing consensual homosexual conduct do not violate this right because they do not involve the decision "whether or not to beget or bear a child." ' 30 -A state violates the equal protection clause when it excludes aliens from all civil service positions 3 1 or from membership in the bar, 32 but it does not violate the equal protection clause when it excludes aliens from employment as police officers, 33 probation officers, 34 or public school teachers.
35
-When an informant who has been directed not to question a cellmate obtains an incriminating statement by engaging the cellmate in unspecified "conversation," use of the statement against the cellmate when it does so through a consent decree. See Local No. 93, Int'l Ass'n of Firefighters v. City of Cleveland, io6 S. Ct. 3o63 (1986 -The exclusion of pregnancy-related disabilities from an otherwise comprehensive disability insurance scheme does not discriminate on the basis of sex; it merely differentiates "pregnant women" from "nonpregnant persons."
38 Nevertheless, charging a woman more than a man for an annuity because she is likely to live longer does discriminate against her on the basis of her gender.
39
-A state violates the due process clause when it imposes on a defendant a more severe sentence simply because he has exercised his right under state law to appeal a criminal conviction.
40 So long as the state has given notice of its intent to do so, however, it may sentence a defendant more severely because he has exercised the constitutional right to trial. A few rulings in fact seemed to treat police officers rather shabbily. 52 In place of the expected counterrevolution, the Burger Court waged a prolonged and rather bloody campaign of guerilla warfare. It typically left the facade of Warren Court decisions standing while it attacked these decisions from the sides and underneath.
53
The Court exhibited its backhanded style when it limited the right to representation by counsel at lineups and other identification proceedings. The Burger Court did not overrule the expansive construction of the sixth amendment upon which United States v. Wade 54 had rested. 55 Instead, the Court held that the right to counsel did not extend to lineups conducted prior to the filing of formal charges. 56 It thereby excluded most lineups from Wade's protection, encouraged delay in the filing of charges, and drew a line that bore no rational relationship to the need for legal assistance. Moreover, the Court held that the right to counsel did not extend to post-indictment photographic displays or other identification proceedings at which defendants were not present.
5 7 It argued that counsel could not provide assistance to a defendant who was not there.
58
Similarly, the Burger Court never overruled Miranda v. Arizona.
59
It did, however, create a situation in which a police training manual authored by Justice Holmes' "bad man of the law" 60 might now offer the following advice:
Upon arresting a suspect, do not give him the Miranda warnings. When the public safety requires it, you may question this suspect 52 See Ybarra v. Illinois, 444 U.S. 85 (1979) (holding it unlawful to frisk the patrons of a tavern for weapons before executing a warrant to search the premises for narcotics); Vale v. Louisiana, 399 U.S. 30 (1970) (holding the warrantless search of a house unconstitutional despite an apparent likelihood that evidence would be destroyed if the search were delayed). REV. 719, 764-66 (1974) . 59 384 U. S. 436 (1966) .
60
If you want to know the law and nothing else, you must look at it as a bad man, who cares only for the material consequences which such knowledge enables him to predict, not as a good one, who finds his reasons for conduct, whether inside the law or outside of it, in the vaguer sanctions of conscience. Holmes, The Path of the Law, io HARV. L. REV. 457, 459 (1897).
without advising him of his rights, and his answers will be admissible.
6 1 In the absence of a special public need, however, you should not question an arrested, unwarned supect. If the suspect does make a statement, it will be a "volunteered" statement of the sort that Miranda makes admissible. Moreover, if the suspect remains silent, his silence may be used to impeach any defense that he offers at trial.
62
After an hour or two (during which your suspect will have provided either a statement or a potentially useful period of silence), you should advise him of his rights. If the suspect waives these rights, his statement will be admissible. If he indicates that he wishes to remain silent or to consult a lawyer, however, continue to interrogate him without a lawyer. Although the prosecutor will be unable to introduce as part of the state's case-in-chief any statement that the suspect makes, the suspect's statement will become admissible to impeach his testimony if he later takes the witness stand to say something different from what he told you.
63 Indeed, if the suspect's testimony on direct examination fails to contradict his earlier statement, the prosecutor may cross-examine him about facts reported in the earlier statement and may introduce the statement if the suspect fails to confirm what he said to you. 64 Do not place too much pressure on the suspect, however. If a court holds his confession involuntary under pre-Miranda standards, it will be inadmissible for any purpose. The Supreme Court has said that pre-Miranda voluntariness standards are part of the "real" Constitution. Miranda is part of the Court's "just pretend" Constitution. 73 the Court held that the exclusionary rule was designed to influence the conduct only of law enforcement officers and that even a deliberate violation of the fourth 68 The opinion in United States v. Janis, 428 U.S. 433 (1976) , illustrated the Court's approach. The Court recognized that earlier decisions had applied the fourth amendment exclusionary rule both in federal criminal prosecutions in which evidence had been seized by state law enforcement officers and in some civil proceedings. No earlier decision, however, had applied the rule in a federal civil tax proceeding in which critical evidence had been seized unlawfully by a state law enforcement officer. Janis declined to "extend" the exclusionary rule to this situation (causing one to wonder whether the Court had ever applied the exclusionary rule to a case in which evidence had been seized unlawfully from a left-handed drug dealer wearing glasses). Although the officer who had made the unlawful seizure in Janis testified that he routinely notified federal tax authorities when he discovered a major gambling operation, the Court concluded that tax proceedings "fell outside the offending officer's zone of primary interest." Id. at 458. The Court's view seemed to be that vice officers have little interest in bankrupting gamblers through tax proceedings, thereby depriving them of their diamonds and fancy cars. These officers' interest lies primarily in securing $ioo fines for illegal gambling in county and municipal courts. See also INS v. Lopez-Mendoza, 468 U.S. 1032 (1984) (holding the exclusionary rule inapplicable to deportation proceedings); United States v. Calandra, 484 U.S. 338 (1974) (holding the exclusionary rule inapplicable to grand jury proceedings).
69 428 U.S. 465 (1976) . 70 Id. at 493.
71
The issue in Stone was not the exclusion of evidence at habeas corpus proceedings themselves. The case concerned the use of habeas corpus to review application of the exclusionary rule at trial -in other words, to determine whether state courts had "freed the guilty" in situations in which Stone reaffirmed that they ought to have done so. To withhold review on the ground that the Court was unwilling to "free the guilty" therefore seemed strange. Other rationales for the Court's decision might have been more plausible. Accordingly, when an officer has obtained a judicial warrant before conducting a search, the officer's and the issuing magistrate's violation of the Constitution will lead to exclusion only if the officer had "no reasonable grounds for believing that the warrant was properly issued."
75
The fourth amendment provides that no warrants shall issue except upon probable cause, and the traditional test of probable cause is whether "facts and circumstances known to the officer warrant a prudent man in believing" that a search will uncover evidence of a crime.
76 One year before Leon, the Supreme Court had held in Illinois v. Gates 77 that the rulings of magistrates are entitled to substantial deference -so much so that a higher court might uphold a search warrant even though a magistrate had lacked probable cause for issuing it. Under Gates, it was enough that the issuing magistrate had "'a substantial basis ... for conclud [ing] ' that probable cause existed" 78 -literally, that the magistrate had a substantial basis for believing that a reasonable person could conclude that a search would uncover evidence of a crime. Leon attenuated this two-tiered standard of Gates, converting it into a three-tiered standard: Unlawfully seized evidence became admissible when a police officer could have reasonably believed that a magistrate could have reasonably believed that a person could have reasonably believed that a search would uncover evidence of a crime.
The fourth amendment forbids only unreasonable searches, and "objective reasonableness" has been the touchstone of fourth amendment jurisprudence from the beginning. Rather than validate reasonable law enforcement conduct through substantive fourth amendment decisions, however, the Burgei Court restricted the exclusionary rule by placing a series of reasonableness standards on top of one another in bewildering overkill.
79
74 Id. at 919-20 (quoting Stone, 428 U.S. at 539 (White, J., dissenting)). The Supreme Court's disconcerting treatment of precedent was not confined to earlier cases that had favored criminal defendants. Indeed, when the Court expanded defendants' rights, it treated earlier decisions in much the same way. The Court recently illustrated its proclivity for the manipulation of doctrine in a series of decisions concerning discrimination in jury selection.
In Hoyt v. Florida, 8 0 the Warren Court had permitted the exclusion of women from juries unless they volunteered to serve. When this discriminatory practice was challenged anew in 1975, the Burger Court noted that Hoyt had upheld the practice only against an equal protection challenge. Rather than overrule the Warren Court's restrictive interpretation of the equal protection clause, the Court found what it called a "fair cross-section requirement" in the sixth amendment right to trial by an impartial jury. It concluded in Taylor v. Louisiana 8 l that the practice of drafting men but not women for jury service violated this different constitutional command.
The Court emphasized in Taylor that the "fair cross-section requirement" did not require a fair cross-section; the Constitution permitted unrepresentative juries and jury panels when they arose from the luck of the draw. The sixth amendment prohibited only purposeful discrimination against identifiable groups, an evil that the equal protection clause long had condemned. Taylor thus avoided a direct confrontation with the past by calling into service an amendment that bore a different number but that, in the context of the case before the Court, had the same meaning.
Another Warren Court decision, Swain v. Alabama, 8 2 had approved within broad limits the racially discriminatory use of peremptory challenges by prosecutors. Again, however, the Court had considered the legality of this practice only under the equal protection clause. A defense attorney, a master of doctrinal chess, apparently concluded that the strategem of Taylor v. Louisiana would permit the Supreme Court to avoid overruling Swain as it had avoided overruling Hoyt. The attorney challenged the discriminatory use of peremptory illustration of the same nonjudicial "bottom-line collectivist" mentality, see Illinois v. Krull, 55 U.S.L.W. 4291 (U.S. Mar. 9, 1987 relying on the equal protection clause rather than the sixth amendment, the Court held that although a prosecutor could challenge an unspecified number of black prospective jurors without explaining why, he would be required to advance racially neutral reasons for his challenges (reasons relating, perhaps, to the prospective jurors' weight, religion, unpleasant facial expression or gender) when he struck too many.
The apparent explanation for the Court's rejection of the doctrinal dodge of Taylor v. Louisiana was that Taylor had permitted a man to challenge the exclusion of women from a jury (just as an earlier sixth amendment ruling had permitted a white defendant to challenge the exclusion of blacks 8 4 ). For reasons that it did not discuss, the Court indicated in Batson that a defendant could challenge a prosecutor's discriminatory use of peremptory challenges only when the prosecutor had "remove[d] from the venire members of the defendant's race." 8 5 The Court apparently concluded that it could avoid the thrust of its sixth amendment decisions on standing by turning Taylor upside down and relying once again on the equal protection clause.
Moreover, apparently to ensure that defendants would not have the benefit of its sixth amendment rulings on standing during the later stages of jury selection, the Court held in a related case that the "fair cross-section requirement" extends only to the panels from which juries are selected, not to the juries themselves. The Court explained in Lockhart v. McCree 8 6 that petit juries might be too small to be truly representative, thus ignoring a fact that it emphasized in the next paragraph of its opinion: The fair cross-section requirement forbids only systematic exclusion -discrimination that can be avoided as easily in the selection of small groups as in the selection of large ones. The Court also disregarded the fair cross-section requirement's grounding on the sixth amendment right to an impartial jury (not to an impartial jury panel). Today, if a state were to include women on its jury panels without discrimination and then, once the prospective jurors reached the courtroom, permit the exclusion for cause of women who had not volunteered to serve, the Court apparently would hold Taylor v. Louisiana inapplicable. It might, however, give the outdated 83 1o6 S. Ct. 1712 (1986 In its recent jury-selection decisions, the Court's treatment of precedent was typically overrefined and result oriented. Indeed, the Court may have built a better trap than it knew, for it treated the constitutionality of the discriminatory use of peremptory challenges by defense attorneys as an open question. Prosecutors, however, must have standing either to challenge all unlawful discrimination by defense attorneys or else to challenge none. If a defendant may prevent only the unlawful exclusion of members of his own race, the government, which is neither white nor black, apparently lacks standing to challenge the exclusion of anyone. The Court, in its effort to confine narrowly the right of defendants to object to racially discriminatory challenges, may not have recognized that limiting the standing of defendants would eliminate the standing of prosecutors altogether. Surely permitting prosecutors to resist all discriminatory challenges by defense attorneys while denying defendants the power to resist all discriminatory challenges by prosecutors would be unconscionable. 8 7 In the main, the Burger Court gave America results, not principles.
8 8 As Vincent Blasi noted, the Warren Court, whatever its failures of craftsmanship, 8 9 responded to a vision of equal opportunity that had found expression at the moment of the nation's founding and later, at the end of a wrenching constitutional crisis, in the enactment 87 Because the Constitution affords rights against the government and not in favor of the government, prosecutorial standing to challenge the discriminatory acts of defense attorneys could not rest on the government's right to a fair trial, a right that the Constitution nowhere provides. A theory of "third-party standing," however, might emphasize, first, that defense attorneys perform an essentially governmental function when they select the judges of fact in criminal cases, and second, that the victims of unlawful discrimination by defense attorneys are unable to vindicate their own rights. Consistent application of this theory of third-party standing also would empower defendants to challenge the discriminatory exclusion of prospective jurors whether or not these jurors' races matched those of the defendants themselves.
88 Cf. B. CARDOZO, THE NATURE OF THE JUDICIAL PROCESS 107 (192I) ("Evil stands the case when it is to be said of a judicial decree as the saying goes in the play of the 'Two Gentlemen of Verona': '. . . I think him so, because I think him so."'); id. at 83 ("A constitution states or ought to state not rules for the passing hour, but principles for an expanding future"). of the fourteenth amendment. 90 The Warren Court applied the principle of equal opportunity to white students and black students, urban voters and rural voters, wealthy defendants and impoverished defendants.
1
In Blasi's words, even the Burger Court's most notable exercise in activism, Roe v. Wade, 92 "burst upon the constitutional scene with very little in the way of foreshadowing or preparation.
93 Indeed, to many observers, the case seemed less a reasoned decision than an astonishing, expectation-confounding convulsion. Roe transformed a profound moral question -a question not susceptible to utilitarian resolution and not plausibly committed to the judiciary by the Constitution -into a pragmatic issue of ad hoc balancing to be settled by five or more justices. Illustrating again its cleverness and result orientation, the Court reported that constitutional doctrine broke down neatly into trimesters.
94 Judged solely on a scale of intellectual honesty (which, to be sure, is not the only measure that matters), the Burger Court may have marked the low point in the Supreme Court's not always illustrious history. This Court is likely to be remembered as the Court that talked restraint and decided Roe v. Wade.
Institutional failings do not always reflect personal failings, and the Burger Court's inconstancy had many causes. On occasion, changes in the Court's membership accounted for changes in direction. More frequently, a loose cannon or two slid across the deck as more solidly anchored weaponry remained in place on both sides. In addition, in cases in which no single justice's position could command majority support, complex voting patterns sometimes yielded inconstancies even though individual justices had voted in coherent, principled ways.
95
Divisions within the Court, however, do not tell the whole story. The Justices of the Burger Court appeared to lack time to reflect seriously on the direction of their decisions and to explain these decisions in direct, well-reasoned ways. The impression from a distance was of justices who devoted long hours to their tasks yet found it necessary to delegate an increasing portion of their work to law clerks and other staff members.
96 Both the number of cases that the Court decided on the merits and the number of cases that it screened for full review increased substantially during Chief Justice Burger's tenure. 97 A doubling in the number of law clerks during Burger's service 98 contributed to an uneasy sense that Supreme Court Justices were becoming more managers than craftsmen. Overworked justices are likely to be wavering justices, unsure of their positions. Issues like affirmative action, preventive detention, busing, the exclusionary rule, aid to church-related schools, drug testing, comparable worth, and the death penalty are difficult and affect countless lives. The sound resolution of these issues requires time, study, and reflection. Although the function of the Court is to settle disputes, overworked justices may hesitate to settle. Too burdened by the rush of decisions to take a long-range view, they may move from one side of an issue to the other, keeping large issues open until these issues are resolved by drift and default. When the justices hesitate too much, they fail to perform the essential role of the Court, contributing to uncertainty and malaise. Observers realize that this year's case is likely to lead only to next year's thin distinction. A reluctance to settle issues also contributes to increased litigation as lawyers and litigants conclude that everything important remains up for grabs. 99 Judicial wavering may lead to more work, and more work to more wavering.
Although Chief Justice Burger and other Justices have proposed the creation of a new court to relieve the Supreme Court's workload, 1 0 0 the Court currently has the power to reduce the number of cases that it decides and to afford the justices the time they need.' 0 ' An overworked Court can require better reasons for hearing cases than that they present interesting, unsettled issues or that lower courts appear to have decided them erroneously. Indeed, the Supreme Court need not rush to hear even important issues, a course that often requires hasty backtracking. Important issues do not go away; and although law clerks have an interest in bringing challenging issues to the Court before their service ends, the public's interest frequently lies in allowing lower courts to offer their wisdom and make their mistakes so that the Supreme Court need not do the initial fumbling itself. A motto of our times declares that less is more. Perhaps the Court should take firmer control of its case-selection process and reduce substantially the number of cases that it decides. 102 The Supreme Court's product also may have suffered because legal scholars offered the Court little help. A few of these scholars wafted away on wisps of Continental philosophy, worrying that nothingness was the worm at the heart of their beings.
10 3 These scholars and others talked deconstruction, demystification, moral philosophy, interpretivism, public values, public choice, republicanism, feminism, critical legal studies, hermeneutics, semiotics, and the transformation of consciousness. 104 Fewer and fewer scholars, however, especially scholars in the field of constitutional law and especially those at the nation's most respected law schools, talked cases.
Indeed, the most radical scholars appeared linked in an uneasy alliance with the "establishment" Supreme Court. The scholars argued that legal doctrine was a mask. The Supreme Court seemed repeatedly to prove it. A conventional scholar who faulted the Supreme Court's craftsmanship usually seemed to make a trivial point, one that might not gain him tenure.
1 0 5 Scholars found it disheartening to struggle with doctrine when the Supreme Court appeared to treat doctrine as superstructure. Again things may have moved in a circle. The Court's faltering performance may have contributed to the decline of doctrinal scholarship, and the decline of doctrinal scholarship may have contributed in a marginal way to the Court's faltering performance.
Many of the scholars who did "talk cases" simply criticized the Court for ruling against women, blacks, environmentalists, political protestors, or criminal defendants, apparently having drawn from the Warren Court experience only the sterile lesson that tilting toward particular groups was a fine idea. As writers and institutional litigants 102 The Supreme Court currently affords a case full review whenever four justices favor this review. See Leiman, The Rule of Four, 57 COLUAM. L. REv. 975 (1957) . Only the justices can know how many cases (and which cases) would be denied review if the Court substituted a "rule of five" for its current "rule of four." Nevertheless, the selection of cases by a majority of the Court might not cause it to leave many issues of national importance unresolved. took sides, the Supreme Court mostly played things down the middle -but only by calling a case for one side and then a nearly identical case for the other. Just principles that might transcend today's causes appeared to elude both the Court and the academy, perhaps because many Americans had lost faith that these principles could be more than twilight illusions or disguises for selfish interests.
The inconstancy of Burger Court opinions also may have been attributable in part to the reluctance of some justices to overrule Warren Court precedents with which they disagreed. The Burger Court's version of stare decisis, however, offered a parody of the law. A court's central obligation is to provide fair, straightforward judicial interpretations of the law and principled resolutions of disputes. Litigants and the larger audience of bystanders are entitled to honest and coherent statements of reasons. When a court must choose either to abandon a prior ruling or to limit this ruling in a way that makes the law an ass, the time usually has come for abandonment.
There are, to be sure, plausible objections to this view. The Supreme Court has a larger constituency than purist law professors -a constituency that knows little of the Court's dubious doctrinal distinctions. When two-thirds of a prior decision disappears slowly in half a dozen small bites, the public's perception of the Supreme 106 Arthur Sutherland once wrote of a Vermont justice of the peace who, upon trying a defendant for stealing a black horse, remarked that his law book contained only cases involving bay horses and roans and that the defendant must be discharged. See Sutherland, Prologue to an Introduction, in HARVARD LAW REVIEW, AN INTRODUCTION TO LAW at ix (1968) . Sutherland doubted that the justice's announced ground of decision had been his real one, and so it may have been with Burger Court decisions that declined to "extend" Warren Court precedents. 108 Id. at '95 (quoting R. BOLT, A Man for All Seasons, in THREE PLAYS 147 (1967) Finally, even if the Justices of the Burger Court had not been divided, overworked, inadequately served by legal scholars, and constrained by unfortunate notions of stare decisis, one cannot be confident that the Court would have performed much differently. In an era of failing faith, many individual justices appeared to waver. An existential leap now and then might produce a Roe v. Wade, but the Court's erratic activism neither concealed nor compensated for its essential lack of vision and commitment.
The work of the Burger Court reflected not only the troubled uncertainty of post-Vietnam America but also an accelerating belief in the contingency of legal rules -a belief that has characterized twentieth-century American jurisprudence from Oliver Wendell Holmes through Jerome Frank and the Conference on Critical Legal Studies. Many Americans appear to have rejected the notion that law can be more than a flexible device for solving human problems. Some in fact have maintained that even the pragmatic vision of law claims too much. Law is a matter of who gets what, and rights are the bones over which people fight. 118 Cost-benefit analysis and rule skepticism have eclipsed the notion of principles which can assure members of a society that they participate in a common civilization and that they play by the same rules.
Changed conceptions of law have yielded changed conceptions of the judiciary. The rise of "public interest litigation" has brought a tolerance for candor has always been higher than the apostles of continuity-based dissembling have been willing to admit.").
117 See Shapiro, supra note io9, at 737 ("[Llack of candor seldom goes undetected for long, and its detection only serves to increase the level of cynicism about the nature of judging and of judges.").
A further cause of inconstancy may also merit mention. Paul Freund remarked to his constitutional law class twenty-three years ago that the literary quality of Chief Justice Marshall's opinions could be attributed partly to the fact that they were not burdened with citations; Marshall could begin with the constitutional text and cite little more. As law has grown more complicated and precedents have multiplied, both the potential for inconstancy and the need to draw careful distinctions have increased. In general, Supreme Court opinions probably tend to become longer, more complicated, and less satisfying as rhetoric the more the accretion of precedent grows and the more involved the issues presented to the Court become.
I15 Justice Holmes recognized that people would fight for their rights; but then, he said, "A dog will fight for his bone." Holmes, Natural Law, 32 HARv. L. REV. 40, 42 (i918).
[Vol. 100:1436 sense that courts are little different from legislatures and that the measure of a judicial decision is how much it affects the entire world for good or ill. As courts have abandoned traditional limitations of the judicial role, they have become less able to provide the service that differentiates their work from that of other public agenciesassuring individuals that their claims of injustice will be heard, considered, and judged on their merits. When judges come to view litigants mostly as trimmings for their rulings, the sense of individual worth and individual entitlement that differentiates our culture from some others may diminish.
In the end, the Burger Court may have provided a glimpse of the emptiness to which unguided pragmatism, legal realism, and empiricism are likely to lead. Without a core vision of society or the ability to foretell consequences, some judges have found themselves either trapped in indecision or reduced to acts of will.
When issues of principle came before the Burger Court -issues like the propriety of affirmative action, the legitimacy of the death penalty, the justice of using unlawfully obtained evidence, and the appropriateness of public aid for the nonreligious activities of churchrelated schools -the Court's first impulse was usually to seek a middle ground. The Supreme Court resolved few great issues decisively. 11 9 The Justices' decisions apparently bespoke their general distrust of principle and their belief that people live by the bottom line. In the main, the Court's nonideological approach to judging succeeded in avoiding excess. At the same time, the Court's pragmatism was inherently incapable of offering the leadership, inspiration, and guidance that the American judiciary at its best has provided.
Chief Justice Burger was less responsible for the frequently wavering performance of the Burger Court than some of its other members. 120 Alone among the Justices, for example, Burger argued for a forthright overruling of the decision in Mapp v. Ohio. 12 1 Perhaps the worst that can be said of the Chief Justice's judicial performance is that he was a person of his times -the best, that he was less captured by his times than most others.
When Chief Justice Burger left the Supreme Court to devote his energies to planning the celebration of the 200th anniversary of the 119 The abortion cases provide the most notable exception, but even these cases exhibit some tendency toward confusing compromise. See Maher v. Roe, 432 U.S. 464, 478 (1977) 
